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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
V 
V . 
KAN TING FUNG, 
Defendant/Appellant. 
Priority No. 2 
Case No. 950262-CA 
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS 
This Court has original appellate jurisdiction over this appeal pursuant to Utah 
Code Ann. § 78-2a-3(2)(f) (Supp. 1994). A jury found defendant guilty of issuing bad 
checks, a second-degree felony, in violation of Utah Code Ann. § 76-6-505 (1995). 
ISSUE ON APPEAL AND STANDARD OF REVIEW 
Did the trial court abuse its discretion when it appointed an interpreter who was 
employed as a social worker for the county and had no previous experience translating 
in court when the only other interpreter was unavailable for the trial, charged excessive 
fees, and was a state employee? 
The decision whether to appoint an interpreter is reviewed for an abuse of 
discretion. State v. Drobel. 815 P.2d 724, 737 (Utah App. 1991). 
CONSTITUTIONAL PROVISIONS. STATUTES. AND RULES 
Rule 3-306, Utah Rules of Judicial Administration, dealing with court 
interpreters is attached in Addendum A. 
STATEMENT QF THE CASE 
Procedural history 
Defendant is a native speaker of Cantonese with a limited ability to understand 
English. Br. of Defendant at 4. Due to this language difficulty, the trial court 
appointed defendant an interpreter (R. 12). Defendant objected to the proposed 
interpreter on the grounds that the interpreter was an employee of the county and had 
no experience in court translation (R. 41-42). After a hearing, the trial court denied the 
motion and upheld the appointment of the translator, Kim Fai Chan (Tr. Jan 30, 1995 
at 127-28). 
Statement of facts 
On September 21 or 22, 1994, defendant wrote five checks, totaling $1,799.93 
to ZCMI on an account that was closed (R. 215-217). A jury convicted defendant of 
issuing bad checks and the court sentenced him to an indeterminate term of one to 
fifteen years in prison, but stayed execution of the prison sentence and placed defendant 
on probation (R. 117). 
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SUMMARY OF THE ARGUMENT 
Defendant's complaints about the trial court's choice of an interpreter do not rise 
to a level that calls into question the reasonableness of the choice. Under the applicable 
standard of review, the appellate court reviews the trial court's decision to choose an 
interpreter is left to the sound discretion of the trial court. 
Here, defendant does not show that the choice was unreasonable merely because 
the interpreter worked for Utah County and had limited experience in courtroom 
translation. Courts in other states have upheld even the appointment of a police officer 
and an employee of the prosecuting attorney's office. Additionally, defendant has not 
shown any prejudice as a result of the appointment of Kim Fai Chan. The chosen 
interpreter was not involved in this case, nor was he involved in the county attorney's 
prosecution responsibilities. 
ARGUMENT 
THE TRIAL COURT'S DISCRETIONARY CHOICE TO APPOINT 
KIM FAI CHAN AS INTERPRETER SHOULD BE UPHELD 
BECAUSE DEFENDANT CANNOT SHOW THE APPOINTMENT 
PREJUDICED HIS DEFENSE OR THAT CHAN'S EMPLOYMENT 
BY UTAH COUNTY CAUSED A CONFLICT. 
Defendant's sole challenge to his conviction relates to the trial court's 
appointment of Kim Fai Chan as the Cantonese interpreter. Br. of Defendant at 7. 
Defendant objected to Mr. Chan because he was a county-employed social worker who 
3 
regularly used his native tongue but had no experience translating in court (id.V 
Because the choice of an interpreter is a discretionary decision, the appellate court will 
overturn the choice only if it is unreasonable. Chee v. United States. 449 F.2d 747, 
748 (9th Cir. 1971); State v, Mendoza, 891 P.2d 939, 941 (Ariz.App. 1995); Hooks V, 
State. 534 So.2d 329, 356 (Ala.Cr.App. 1987); State v. Coria. 592 P.2d 1057, 1059-60 
(Or. App. 1979); Commonwealth V, CamMo, 465 A.2d 1256, 1264-65 (Pa.Super. 
1983); State v, Van Tran, 864 S.W.2d 465, 475 (Tenn. 1993); State v. Bell. 788 P.2d 
1109, 1113-14 (Wauchope. 1990). 
The trial court's decision to appoint Mr. Chan was more than reasonable. He is 
a native speaker of Cantonese, teaches English as a Second Language, and sometimes 
uses his native language as a social worker for Utah County (Tr. Jan 30, 1995 at 126; 
R. 39). Although Mr. Chan did not have previous experience in courtroom translation, 
he did understand the court system (Tr. Jan. 30, 1995 at 127). The trial court explained 
to him his duties, also instructing him to ask the court if he had trouble with a word or 
phrase (id* at 128). Apparently, Mr. Chan never requested the court's assistance in 
this regard and defendant does not point to any mistranslation. Before trial, the court 
assured itself that the interpreter satisfied the criteria set out in rule 3-306(l)(A), Utah 
Rules of Judicial Administration, i.e., ability to understand court terminology, and 
explain and interpret it in the foreign language needed (Tr. Jan. 30, 1995 at 126-29). 
Because defendant has not established that the interpreter was, in fact, unable to 
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properly explain and interpret court terminology, this Court should uphold the court's 
choice and, therefore, the conviction. Chee v. United States. 449 F.2d at 748; Lujan 
v. United States. 209 F.2d 190, 192 (10th Or. 1953). 
The mere fact of Chan's employment with Utah County does not disqualify him 
from acting as an interpreter in a case prosecuted by the Utah County Attorney's 
Office. All units of government have numerous agencies that carry out vastly different 
functions and rarely, if ever, come into contact with each other. Mr. Chan worked for 
the community action organization as a social worker (Tr. Jan. 30, 1995 at 126). 
During the pre-trial hearing about the choice of interpreter, Chan never indicated that 
he knew anyone in the Utah County Attorney's Office or that he had any partiality 
toward the prosecutor (id.V Ironically, defendant's preferred interpreter, Ms. Nancy 
Long, would, under defendant's theory, probably have as much of a conflict, if not 
more, than Mr. Chan. As defendant admits, Ms. Long is the head librarian with the 
Utah Supreme Court Law Library. Br. of Defendant at 9. She too receives her 
paycheck indirectly from the taxpayers and works for an agency of the state. 
The State agrees with defendant's essential proposition that the "most competent 
and least biased" person should be appointed interpreter. Br. of Defendant at 9. 
However, the cases he cites for that proposition are not as forceful as his use of them 
suggests. In Kiev v. AbelL 483 S.W.2d 625, 628 (Mo. App. 1972), the court held that 
"the most competent and least biased person available should be appointed." 
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(emphasis added)1. In State v. Givens. 719 S.W.2d 25, 27 (Mo. App. 1986), the court 
merely reaffirmed this point but dropped the word "available. "2 As defendant admits, 
Ms. Long was not available the week of the trial (R. 68). It does not appear from the 
record, however, that defendant ever requested that the trial be continued to 
accommodate her schedule. 
Indeed, other courts have upheld the appointment of persons far more likely to 
be biased, due to their positions, than Chan. In Hooks v. State. 534 So.2d at 356, the 
trial court upheld the appointment of an employee of the prosecutor's office as an 
interpreter, stating that the defendant had failed to show that he was involved in or 
interested in the case. Similarly, in Commonwealth v. Carillo. 465 A.2d at 1264-65, 
the court even ruled that the appointment of a police officer as a translator was not an 
abuse of discretion. 
Because he has not shown either that the interpreter was, in fact, biased, or that 
the choice of interpreter prejudiced him, the trial court's exercise of its discretion to 
appoint Mr. Chan as interpreter should be upheld and the appeal denied. 
1
 The appellate court reversed the trial court because the judge had not held a hearing on 
the defendant's motion in opposition to the appointment of the translator. Kiev. 483 S.W.2d at 628. 
The appeals court did not discuss the merits of the trial court's actual choice of translator, just the 
procedural process by which he was chosen. 
2
 Since availability was not an issue in Givens. the omission of the word does not appear 
relevant. 
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CONCLUSION 
Defendant's conviction should be affirmed. 
ORAL ARGUMENT NOT REQTJESTED: PUBLISHED OPTNTON REQUESTED 
Because the briefs adequately explain the facts and legal arguments, the State 
does not request oral argument. However, the issue of the trial court's discretionary 
authority to choose a specific interpreter is of first impression in Utah. Therefore, a 
published opinion would assist the trial courts and practitioners. 
RESPECTFULLY SUBMITTED THIS P ^ Z d a y of August 1995. 
JAN GRAHAM 
UTAH ATTORNEY GENERAL 
JAMES H. BEADLES 
Assistant Attorney General 
7 
CERTIFICATE OF MAILING 
On the l^Lrday of August, 1995,1 caused to be mailed, by U.S. Mail, two (2) 
copies of the foregoing BRIEF OF APPELLEE to: 
MICHAEL JEWELL 
MARGARET P. LINDSAY 
Utah County Public Defenders' Assoc. 
40 South 100 West, Suite 200 
Provo, Utah 84601 
A/fi4f4 
8 
ADDENDA 
ADDENDUM A 
Rule 3-306. Court interpreters. 
Intent: 
To outline the procedure for appointment and payment of court interpreters. 
To provide minimum standards for court interpreter service. 
Applicability: 
This rule shall apply to all courts of record and not of record. 
Statement of the Rule: 
(1) Appointment. 
(A) The administrative office shall establish criteria for the certification of persons to 
interpret court proceedings. 1 nese criteria shall include: 
(i) an understanding of the terms used in court proceedings; 
(ii) an ability to explain these terms in the English language and the foreign language which 
will be used; and 
(iii) an ability to interpret these terms into the foreign language being used. 
(B) Courts shall appoint interpreters from u list of certified interpreters prepared by the 
administrative office or the court shall appoint an interpreter after ascertaining that he/she has 
met the minimum requirements set forth in paragraph (A) above. 
(2) Minimum performance standards. 
(A) The interpreter shall expbin to the party or witness expected behavior when testifying 
and also when the party or wk'iess is not testifying. The party or witness shall be instructed 
when testifying: 
(i) to speak so that the entire court can hear, not just the interpreter; 
(ii) to direct answers to the questioner, not to the interpreter; and 
(iii) not to ask questions, seek advice or engage in discussion with the interpreter, but to 
direct questions to counsel or the court. 
(B) The interpreter shall also interpret to the party or witness all statements made in open 
court as part of the case. The interpreter shall not answer questions or give advice but shall direct 
such requests to counsel and/or the court. 
(C) The court interpreter shall observe the following: 
(i) The interpreter shall keep confidential all information gained in interpreting between 
counsel and client. 
(ii) The interpreter shall not give legal advice. 
(iii) The interpreter shall interpret all statements made by a witness and shall not give a 
summary of testimony unless directed by the court. 
(iv) The interpreter shall immediately inform the court if unable to interpret a word, 
expression or special term. 
(v) The interpreter shall interpret all communication including slang, vulgarisms and epithets. 
(vi) The interpreter shall not correct erroneous facts posed in questions and shall not correct 
the testimony given by the party or witness even if clearly in error. 
(vii) The interpreter shall be positioned in the courtroom to hear the witness or party but shall 
not block the view of the judge, jury or counsel. 
(viii) The interpreter shall disqualify himself if he has a conflict of interest or feels unable to 
fairly perform his duties. 
(ix) The interpreter shall not discuss any case pending before the court. 
(x) The interpreter shall be administered an oath before discharging his duties in court. 
(3) Payment. 
(A) Civil cases. In juvenile court cases brought by the state, cases filed against the state 
pursuant to U.R.C.P. 65B(b) or 65B(c), and other cases in which the court determines that the 
state is obligated to pay for an interpreters.services, the administrative office shall pay the same 
in accordance with paragraph (3)(B). In all other civil cases, the party engaging the services of 
the interpreter shall pay the interpreter's fees and expenses. 
(c) 1953-1995 By The Michie Company 
(B) Criminal cases in courts of record. 
(i) Fees. The court shall determine a reasonable fee for the interpreter's services and the 
administrative office shall pay the same. 
(ii) Expenses. The administrative office shall not be obligated to pay the interpreter's 
expenses unless the same are approved in advance by the trial court executive. Payment for 
expenses shall not exceed the amounts provided by state travel regulations for state employees. 
(iii) Procedure for payment. The administrative office shall pay the interpreter upon receipt 
of a certification of appearance signed by the clerk of the court. The certification shall include the 
name, address and social security number of the interpreter, the case number, the dates of 
appearance, and an itemized statement of the amounts to be paid. 
(C) Criminal cases in courts not of record. 
(i) Fees. The court shall determine a reasonable fee for the interpreter's services and the 
agency sponsoring the court shall pay the same. 
(ii) Expenses. The agency sponsoring the court shall not be obligated to pay the interpreter's 
expenses unless the same are approved in advance. 
(iii) Procedure for payment. The agency sponsoring the court shall pay the interpreter upon 
receipt of a certification of appearance signed by the clerk of the court. The certification shall 
include the name, address and social security number of the interpreter, the case number, the 
dates of appearance, and an itemized statement of the amounts to be paid. 
(c) 1953-1995 By The Michic Company 
